Utah Real Estate

T

A publication for Utah's real estate
prof ionals

Michael O. Leavitt, Governor

NEWS

Dexter Bell, Division Director

SEPTEMBER 2002

Volume32 -- Number 2

New Distance Education Rules for
Continuing Education

New rules have been adopted by The Utah Real Estate
Commission dealing with redl estate continuing education.
Traditional classroomtraining for continuing education and
pre-license education will not be affected. Thenew rules
define distance education asany coursewhich doesnot take
placeinatraditional classroom setting and wheretheteacher
and student are separated by distance and/or time. These
rulesaffect coursestaught viathe Internet, CD-ROM, vid-
eotape, audiotape, satellite broadcast and other modes of
distanceeducation ddivery. Any approved real estate school
may have continuing education distance education courses
approved by providing documentation that:

1. Thecourse'sddivery method hasbeen certified by
TheAssociation of Real Estate License Law Officials
(ARELLO), and

2. Thecourse subject matter has been approved by the
Utah Divison of Red Estate.

All diganceeducation (including videotagpe) coursesfdl under
the provisionsof these new rules.

These rules have been established in order to encourage
additional continuing education courseofferingsand differ-
ent delivery methodsfor coursesto licenseesthroughout the
date. TheARELL O certification establishesminimumqueity
standardsto ensurethat licenseesrecelive meaningful con-
tinuing education.

Itisnow possiblefor alicenseetoreceive CE credit for a
coursethey participatein ontheir own computer, whereever
they live, at any hour of theday or night.

The specific languagefor these changesto permit continuing
education to bedistance education are presented bel ow (text
crossed out has been deleted, text underlined has been

added):

R162-9-5. Submission of Coursefor Certification.
9 53 [Apﬂ%eﬁeﬁ&vrdeefeursewm—meltﬁeaH
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continued from page 1
tey-A-copyof-thehomeassignment
and-the-workbook-matertal:] Con-
tinuing education coursesinwhichthe
ingruction doesnot takeplaceinatra
ditiona classroom setting, but rather
through other mediawhere teacher
and student are separated by distance
and sometimesby time, may becerti-
fied by the Division provided the de-
livery method of the course hasbeen
certified by the Association of Real
Estate Licensing Law Officials
(ARELLO).

9.5.3.1 Only theddivery method will
becertified by ARELLO. The sub-
ject matter of the coursewill be certi-
fied by theDivison.

9.5.3.2. Education providersmaking
application for Distance Education
Certification shall provide appropri-
atedocumentationthat the ARELLO
certificationisin effect and that the
coursemeetsthe content requirements
of R162-9.3.2 along with other ap-
plicablerequirementsof thisrule.

9.5.3.2.1. Approva under this
paragraphwill ceaseimmediately
should AREL L O certificationbe
discontinued for any reason.

9.5.3.3. Courses approved for dis-
tance education delivery shall justify
the classroom hour equivalency asis
required by AREL L O standards.

9.5.4. TheRea Estate Commission re-
servestheright to consder dternative cer-
tification methods and/or proceduresfor
non-ARELL O certified Distance Educa
tion Courses.

What Real Estate Professionals
Should Know About Title X

‘,aI_L
by Suzanne Stemmons, Health Educator Bl p @/
Utah Department of Health % Ly
Childhood L ead Poisoning Prevention Program ‘

f—

Asareal estate professional, being informed about Title X will help to
ensure that your clients are educated about |ead-based paint and the
effects lead can have on their health, and especially their children’s health.
Title X: Residential Lead-Based Paint Hazard Reduction Act of 1992 is
the disclosure rule that states a L essee or Purchaser is under no obligation
to purchase or lease target housing until several requirements are met by
theagent involved?.

The U.S. Department of Housing and Urban Development (HUD) rules
state that real estate professionals must disclose the age of a houseiif it
was built before 1978 and whether it contains lead-based paint if itis
known. The primary focus of Title X isto prevent children from becom-
ing lead poisoned; the solutionisto find and fix |ead-based paint hazards
first, thusavoiding possible harmto achild.

The following are some of the requirements that must be met by real
estate professionals as stated in the Title X Residential Lead-Based Paint
Hazard Reduction Act of 1992; Interim Enforcement Response Policy?:

e Sellersor Lessors must disclose the presence of any known lead-
based paint and/or lead based paint hazards to the Purchasers or
L essees and to any agent;

e Sellersor Lessors must provide Purchasers or Lessees with any
available records or reports pertaining to the presence of lead-
based paint and/or |ead-based paint hazards in the target housing;

e Sellers or Lessors must provide Purchasers or Lessees with an
EPA-approved lead hazard information pamphlet;

e Sellersmust grant Purchasers a 10-day period to conduct a risk
assessment or inspection for the presence of lead-based paint
and/or lead-based paint hazards;

» Sdlersor Lessors must complete a disclosure form certifying
compliance with the disclosure requirements,

e Sellersand Lessors must retain a copy of the disclosure form for
at lease three years from completion of the transaction; and

e Each agent involved in any transaction to lease or sell target
housing must ensure compliance with all requirements of the
DisclosureRule.

Lead poisoning isavery seriousillness that can cause many health
problems that include damage to the brain, nervous system, and kidneys.
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Washington: In response to questions that the NAR has posed, HUD and the EPA
haveissued some clarifications on when lead-based paint disclosure must be made.

Regulators approved for national use California contract language that allows dis-
closuresto be made after a seller has accepted a buyer’s offer, so long as the buyer
hasthe right to cancel the purchase upon receipt of the disclosure and isallowed 10
days for an inspection.

Also, asdller/lessor may distribute photocopies of a completed disclosure form to
prospective purchasers/lessees to execute and return to the seller/lessor with the
offer. The regulators confirmed that completion of the disclosure and
acknowledgement form in two separate documents satisfies the disclosure obliga-
tions.

Only the owner isrequired to complete the disclosure form when the property isheld

o EPA, HUD Clarify Lead Disclosure Rules

g&
jointly, as long as the non-executing
owner does not have any additional un-

disclosed information or records of
|ead-based paint hazards.

Sdllers, lessorsand their representatives
may continueto distributethe 1995 ver-
sion of the EPA’s “Protect Your Fam-
ily From Leadin Your Home’” pamphlet,
even though it was revised in 1999.
(The 1999 revision deleted certain
phone numbers.)

Reprinted with permission from the Agency Law
Quarterly/Real Estate Intelligence Report.

continued from previous page

L ead poisoning can cause decreased intelligence, behavioral problems and learn-
ing disabilities such as Attention Deficit Disorder. Other health problemswith
lead poisoning are speech and language problems, anemia (low iron), poor muscle
coordination, decreased muscle and bone growth, and hearing damage. Children
sometimes show signs and symptoms, but there may not be any indication that the
child haslead poisoning. Some of the signsand symptoms arefatigue, irritability,
insomnia, loss of appetite and weight, and hyperactivity.

Thelargest contributor to lead poisoning is lead-based paint. If ahouse does
contain lead-based paint and it is chipping or peeling, this can be hazardous. Even
paint that lookslikeit isintact should be aconcernif children are continually
around it. Leaded dust is also aconcern and can be formed by dry sanding and
scraping of lead-based paint or when painted surfaces rub together. This dust can
then settle onto children’stoys, bottles, and hands. Children can also become lead
poisoned by breathing the dust in. Lead-based paint isprimarily found in homes
built before 1950, but it can be found in homes that were built up to 1978 when
federal law prohibited the use of lead-based paint in homes due to therisk of lead
ppoisoning.

Additional information on Title X isavailable on HUD’ swebsite: www.hud.gov/
offices/lead/indes.cfm or by calling HUD’stoll free number: 1-800-HUDS-FHA.
You can also contact the Utah Department of Health, Childhood Lead Poisoning
Prevention Program and ask for Mark Jones or Suzanne Stemmons at (801) 538-
6191.

[1] Alliance To End Childhood Lead Poisoning. Understanding Title X: A Practical Guide To The
Residential Lead-Based Paint Hazard Act of 1992 (1993).

[2] United States Environmental Protection Agency. Title X: Residential Lead-Based Paint Hazard
Reduction Act of 1992, Interim Enforcement Response Policy (1998).

Utah Real Estate
News

Purpose: To provide licensees with the
information and education they need to
be successful in competently serving the
real estate consumer

Editor ....ccovereeiee Mark Fagergren
Layout .......cccceeeeeereneenne Jennifer Eatchel
Regular Contributors........... Dexter Bell
David Jones

Shelley Wismer

Real Estate Commission:
Chairman--Thomas M. Morgan

Vice Chairman--Danny M. Holt
Commissioners--Gage H. Froerer,
Dorothy M. Burnham, Maralee Jensen

Published by the
Utah Division of Real Estate
Department of Commerce
Heber M. WellsBuilding
160 East 300 South (84111)
Post Office Box 146711
Salt Lake City, UT 84114-6711
(801) 530-6747
Printed under authority from the Utah
Real Estate Education, Research and
Recovery Fund
© 2002 Utah Division of Real Estate
Div. of Real Estate home page address:
http://www.commerce.utah.gov/dre




A4

Utah Real Estate News

License Renewal Headaches Can Be Minimized
Ten Suggestions to Ensure Smooth Sailing

TheDivisonoften receivesincompletelicenserenewa ap-
plications, whichresultin frustration and delays. Many of
these concerns could be minimized by considering thefol-
lowing suggestions:

1 , PLAN AHEAD - Licenserenewa saremailed out ap-

proximately six weeksbeforethe expiration of your license,
If you have planned accordingly, you will reach for your file
containing 12 hoursof origina continuing education certifi-
cates (ninehoursof eectivesand the current three hour Core
Course) you have acquired over the previoustwo years.
Next, completeyour application, includeyour check, and
mail your renewdl. If you haveproperly planned, it shouldn’t
take morethan afew minutesto completeyour licensere-
newal and senditin.

|deally, you will have sel ected continuing education courses
that have strengthened your knowledge and skills, thus di-
rectly improving your abilitiesasarea estate professiondl.
No last-day-of-the-month mad rush to areal estate school
to recelve anything off the shelf to satisfy therequirement!

2 ,COMPLETE AND ACCURATE INFORMATION -

Much time and confusion occurs over incompl ete and/or
inaccuraterenewa submissons. BeforecdlingtheDivison,
pleasethoroughly read theinstructionsincluded with your
renewa. Completely fill out al necessary information. Make
surethat we have your accurate home address (all future
divisonmailingswill begoingtothisaddress). Signyour
renewal, includeyour check for the proper amount.

ThingsNOT todo: Treat your renewal form asachange
card. If you changeanything other than your homeaddress,
thischangeMUST beaccompanied by asigned changecard
(changeof office, “activating” or “inactivating” alicense),
name change (requires copy of driverslicenseor marriage
certificate, divorce decree, etc.). Remember, your real es-
taterenewa form DOESNOT substitutefor achangecard.

Itistoyour advantageto providethe Divisonasmuchin-
formation aspossible. If you have provided accurate per-

sonal and business phone numbers, cell phone numbers, e-
mail addresses, etc., we are better able to contact you to
resolveconcerns. Inactiveagentshavean even greater rea
son to make absolutely certain that we have correct infor-
mation. Without a brokerage to contact, if you have not
maintained timely and accurate information with the Divi-
sion, we have no way to contact you.

Your businessinformationisavailableto thepublic. Your
personal informationisconfidentia unlessitisthesameas
your bus nessinformation.

Unfortunately, some agents havelost their license because
they failed to submit an addresschange, and thendidn’t re-
member to renew their licensewhen it wasdue. THE RE-
SPONSIBILITY TO RENEW YOUR LICENSE IS
YOURS. KeepingtheDivisioninformed helpsyou fulfill
thisduty.

3 » CONTINUING EDUCATION CERTIFICATES - We
requireorigina certificates. Twelvehoursof certificatesare
required (including themandatory current three hour Core
course). Certificateswill ONLY beaccepted for renewal if
they were awarded withinthetwo year period immediately
preceding theexpiration of your license. For example: Your
license expireson June 30, 2002. Continuing Education
certificateswill only be accepted if they were attended be-
tween June 30, 2000 and June 30, 2002. Some licensees
have been confused by seeing acourse expiration date on
thebottom of their continuing education certificates.

4 Utah Continuing Education Certification

LEAD & OTHER PRECIOUS METALS
Utah Division of Real Estate
Date of course: 12/25/2001

Student Signatur QG Course Sponsor Sgnature

\\Certlflcatlon #01-12-99 our se Certification Expiration Date: 12/31/2002 f’>

Thisdateindicatesthedate a C.E. coursecertification ex-
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pires. If youtook thecourseduringthe
timethe C.E. coursewasapproved, we
WILL accept thiscertificate for con-
tinuing education credit (aslong asthe
course wastaken during thetwo year
timeperiod immediately precedingthe
expiration of your license).

Only submit continuing education cer-
tificatesat thetime of your licensere-
newal. CertificatessenttotheDivison
preceding your licenserenewa will not
beretained. Pleasekeep your ownfile
for certificatesand ONLY submit them
at thetime of your renewal, UNLESS
you are requesting credit for aNON
CERTIFIED continuing education
course,

4 " DEADLINES - We will accept
U.S. Pogtmarksin determining whether
an application or renewal issubmitted
ontime. Postal Meter markswill NOT
behonored. Example: If your license
expireson June 30, 2002, wewill ac-
cept any postmark on or before June
30, 2002in determining if you renewed
ontime. SinceJune 30, 2002isaSun-
day, thedeadlinefor applications or
renewa swould beextended until Mon-
day July 1% (thefollowing businessday).
Some Post Offices changetheimprint
date of thedate ssamp tothefollowing
businessday, if you goto the Post Of -
ficeinthelate afternoon. If youdrop
your renewd inaPogt OfficeMail Box,
your mail will generally bepost marked
dayslater. Makesurethat you provide
sufficient timeto meet the deadlines.
Laterenewalswill bedelayed and pos-
sbly returned.

5 s EXPIRED LICENSES - Your li-
censeexpirestheday after your expi-
ration date, no “grace periods.” Your
affiliationwithyour principd brokerage

automatically andimmediately termi-
nates. Your license can berenewed for
uptothirty days(salesagents), by com-
pleting achange card (activating you
with your broker), paying the $15.00
activationfee, $10.00 latefee, $51.00
renewal fee, including continuing edu-
cation certificates, and other renewal
forms. Itistoyour advantageto renew
ontimeto avoid delays, additiona ex-
penses, and paperwork. Principal bro-
kerswith expired licenses have other
expenses and paperwork (principal
brokers refer to renewal papers for
specific detail sand procedures).

6. INACTIVE LICENSES -
Some agentswho work with a“ refer-
ral company” (Divison Rulesmakeno
distinction between a“referral com-
pany” and any other principal broker-
age), incorrectly assumeor believethat
their licenseison*“inactive” status. In-
active licensees are NOT associated
with ANY real estate brokerage.
Agentsworking at referral brokerages
must compl ete continuing educationre-
quirementsasdo all activelicensees.
Your license only goesinactive after
Y OU have submitted asigned change
cardtotheDivison. Youwouldbesur-
prised at how many agentsdo not know
whether their licenseisactiveor inac-
tive. Onceagain, thisimportant respon-
shilityisyoursaone.

7 » “LOST” RENEWAL MATERI-
ALS - Wewill mail renewal informa-
tion to the home address (or specified
mailing address) you haveprovided the
Divison, gpproximately six weeksbe-
fore the expiration of your license.
Somelicensees set asidetheir renewal
materids, intendingtoreturntothemas
their expiration dateloomsnearer. Pa
persget misplaced and busy schedules

makeit very easy toforget theimpor-
tance of renewing your license,

If you have moved and not provided
the Division your new address (which
you arerequired to dowithin 10 days
of moving), obvioudy your mail will be
delayed whileit isrouted to yourold
address. If youfailedto provideafor-
warding address, or if more than six
monthshave passed sinceyou submit-
ted your forwarding addressto the Post
Office, your renewal will bereturned
totheDivision.

Remember, YOU are responsible to
keeptheDivisoninformed of your cur-
rent address and phone number(s)!
Many licenseesareangry and frustrated
withtheDivisonwhenther licensehas
expired, and they were not notified.
TheDivisionisonly required to mail
renewal information to theaddressyou
have provided. Soremember to keep
the Divisioninformed of your current
addressby mailing or faxing written no-
tificationtotheDivison.

8 . MULTIPLE PROFESSIONAL

LICENSES - If you areboth alicensed
real estate agent AND alicensed ap-
praiser, you have two renewal pro-
cessesto complete (ohthejoy)! Both
real estate and appraisal licenseregu-
|ations require continuing education.
Thequestion oftenarises” Canl usemy
redl estate continuing educationto count
ascontinuing educationfor my appraisa
license?’ Although related, both pro-
fessionsdemand unique skill require-
ments. Generally, education for each
professonisunique, and thus, not trans-
ferrableto both professional licenses.

continued on page 6
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continued from page 5

If however the course subject materialsdo infact overlap to both
real estateand gppraisal, and, if the education genuinely increases
your professional competency and thereby meetsthe objective of
protection of and serviceto the publicfor both professions; then
thiseducationcould serve as acceptabl e continuing education for
both licenses. Inthisinstancefor thefirst professiona licenseyou
renew, you would submit theorigina certificate. Therenewal of
the second professional license you would submit acopy of the
previoudy submitted C.E. certificateand writeonthecopy “ Origi-
na certificatesubmitted with (gppraisal/red etate) licenserenewd.”

9 » PERSONAL RESPONSIBILITY - You alone are respon-
siblefor your real estatelicense. Don’t make assumptionsre-
garding the status of your license. A few sad but actual remarks:

“Someonein my office wassupposed to turnin my change
card.”

“Fiveyearsago, someonecalled the Division and they said
that | didn’'t need to do anything with my real estatelicense
beforeleaving thecountry.”

“Why didn’tyou (the Division) track medownto let meknow
my licenseexpired?’

“When wewent on our mission, weleft our sonin charge of
renewing thelicense, but hedidn’t know what hehadto do.”

Make surethat the Division hastimely and accurateinformation
regarding your license. You can adwayscheck our websiteor call
the Division to verify theinformation we haveonrecord. Your
falureto understand therenewal requirementswill NOT giveyou
anexcusefor dlowingyour licenseto expire. Beinformed. Take

persond respongibility.

10 , DON'T BE THE EXCEPTION - 98% of you are already
doing simply MAH-VE-LOUSwhenit comesto licenserenewal.
With approximately 15,000 licenseesit doesn’t take many who
fail tofollow instructionsto Sow down our processngtime. We
are better ableto assist you with your questions and concerns
when we reduce the time spent dealing with incompl ete applica-

tions.
* % %

Real Estate
Disciplinary
Sanctions

ALLRED, DOUGLAS P., Associate broker, Coldwell
Banker Tugaw Realtors, Tremonton Branch. Agreed to
pay a $1,000 fine and have his license placed on proba-
tionary status for one year beginning July 17, 2002 based
on multiple violations of the statute and rules. Mr. Allred
filled out a REPC in March, 1997 that had an ambiguous
settlement deadline that resulted in a dispute and a civil
suit between the parties. He acted as a limited agentin
the transaction and, although he had consent from the
sellers to act as a limited agent, he did not sign a buyer
agency agreement with the buyer or obtain informed con-
sent to limited agency from the buyer. #RE97-07-14

BEECH, JAMES J., Principal Broker, Direct Realty Ad-
visors, Sandy. Renewal denied effective April 18, 2002
because of actions found to be dishonest and lacking
integrity and truthfulness involving the furnishing of down
payments to buyers in transactions, the obtaining of false
gift letters, and testifying in a misleading manner at his
hearing before the Real Estate Commission, among other
things. #RE20-09-14 Mr. Beech requested Agency Re-
view of the denial of his renewal. His request for Agency
Review was still pending at the time of publication.

BEUTLER, ALMA, Sales Agent, Syracuse. Initial license
granted on probationary status because of 1981 theft
conviction. Until his first renewal, he will be required to
notify any principal broker with whom he licenses about
his past conviction.

BUNCH-ALLBRIGHT, MAGDALENA, Principal Broker,
Salt Lake City. Agreed to pay a $250.00 fine and attend
the Division’s trust account seminar for violating the rule
requiring that all client funds be deposited into the bro-
kerage real estate trust account. Ms. Bunch-Allbright
deposited client funds to pay for repairs to a home into
her operating account and made disbursements from that
account. Except for the fact that the funds were held in
the wrong account, the Division’s investigation did not
yield any evidence that the funds were diverted or other-
wise mishandled. #RE01-04-15

BURWELL, WILLIAM, Sales Agent, Ogden. Expired
license reinstated and then immediately suspended on
May 20, 2002 because of a Sale of lllegally Taken Wild-
life conviction. Mr. Burwell’s license will remain sus-
pended until such time as his fine in the criminal matter
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is fully paid and his criminal probation has been terminated.

CARMAN, BEATRICE J., Certified Real Estate Instructor, New
Harmony. Agreed to pay a $500.00 fine, have her instructor
certification placed on probation for one year beginning April
17,2002, and to refund monies paid by four individuals for con-
tinuing education courses. Ms. Carman provided continuing
education certificates to four individuals without having received
the prior approval and certification from the Division for the
courses taught. Although her school was certified to teach
pre-licensing courses, it was not certified to teach continuing
education courses.

CHAPMAN, DAWN MARIE, Associate Broker, Prudential Utah
Real Estate, Park City. License renewed on probationary sta-
tus because of a felony conviction in Third District Court in Salt
Lake County, Case 001919532, resulting from driving while in-
toxicated.

CHRISTENSEN, CARL B., Sales Agent, West Jordan. Initial
license granted on probationary status on May 20, 2002 be-
cause of past criminal history. Until his first renewal, he will be
required to notify any principal broker with whom he licenses
about his past criminal history.

CHRISTOPHER, GEORGE E., Ogden. Application for sales
agent license approved on probationary status because of past
criminal convictions. During the probationary period, which
will last until his first renewal, Mr. Christopher must disclose
his past criminal history to any principal broker with whom he
licenses.

CUTLER, ALAN G., Principal Broker, Home Town Properties,
Provo. License suspended for six months beginning May 17,
2002 and placed on probationary status for the balance of the
renewal cycle based on a recent action taken against him by
the New York Stock Exchange. Mr. Cutler requested Agency
Review and obtained an Interim Stay of the Order of the Com-
mission and the Director. His Request for Agency Review was
still pending at the time of publication.

DEVORAK, CHARLES R., Salt Lake City. Application for sales
agent license approved on probationary status because of past
criminal convictions. During the probationary period, which
will last until his first renewal, Mr. Devorak must disclose his
past criminal history to any principal broker with whom he li-
censes.

ELLERTSON, ROBERT K., Salt Lake City. Application for
sales agent license approved on probationary status because
of past criminal conviction. During the probationary period,
which will last until his first renewal, Mr. Ellertson must dis-
close his past criminal history to any principal broker with whom
he licenses.

FALVO, PETE, Sales Agent, Wasatch Front Realty Group,
Salt Lake City. License renewed on probationary status on
the following conditions, among others: 1) He shall pay a
$500.00 fine; 2) He is to make sure that all of his commissions
are paid to his principal broker; 3) He shall meet no less than
every two weeks with his principal broker or the broker’s office
manager to inform them about all of his transactions; 4) On an
annual basis, he shall deliver to the Division and his principal
broker the portions of his tax forms that reflect his earnings as
a real estate agent; and 5) If commissions have been paid to
him outside the brokerage, the Division shall not be precluded
form using his tax forms as evidence in a licensing action against
him.

HADLEY, E. BARRY, Sales Agent, North Ogden. License re-
newed but then suspended beginning June 19, 2002 because
of a conviction of Failure to Make/Render/Sign/Verify a Tax
Return. Mr. Hadley’s license will remain suspended until: all
outstanding State and Federal tax returns have been filed; all
tax liabilities have been paid in full, including all fines, interest,
and penalties; all court ordered community service has been
completed; all court ordered fines have been paid in full; and
proof of financial counseling acceptable to the Division has
been submitted to the Division. Mr. Hadley has requested
Agency Review. His request for Agency Review was still pend-
ing at the time of publication.

JONES, DOUGAN T., Salt Lake City, Expired licensee, for-
merly branch broker, Wardley Better Homes & Gardens. Ap-
proved for a new license on condition that he pay a $500.00
fine in settlement of a complaint filed before his previous li-
cense expired. The fine was imposed for failure to exercise
reasonable supervision over a sales agent. The complaint al-
leged that the sales agent took a lawn mower and a snow
blower from a home listed with the brokerage. Mr. Jones main-
tains in mitigation that he directed the sales agent to return the
property and later inquired of the agent, who had assured him
the property had been returned, but he did not confirm with the
homeowner that the property had in fact been returned. #RE98-
03-16

LAND, TODD D., Sales Agent, Ogden. Initial license granted
on probationary status on May 20, 2002 because of past crimi-
nal history. Until his first renewal, he will be required to notify
any principal broker with whom he licenses about his past
criminal history.

LUCKY, JOHN W, Sales Agent, Midvale. Application for sales
agent license approved on June 19, 2002 on probationary sta-
tus until his first renewal because of past misdemeanor con-
victions. During the probationary period, Mr. Lucky will be re-

continued on page 8
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continued from page 7

quired to notify all principal brokers with whom he li-
censes about his past convictions.

MCCLEARY, JAMES S., Heber City. Application for
renewal denied because of a recent felony conviction
for lllegal Discharge of a Weapon, pattern of criminal
conduct, and failure to notify the Division of convictions.

MILLWARD, RICHARD D., Principal Broker, Intermoun-
tain Properties, Salt Lake City. Broker license sus-
pended for 24 months beginning May 31, 2002, based
on failing to reasonably supervise Carolyn Manning when
Mr. Millward was the principal broker for Manning & As-
sociates, Inc. in Salt Lake City, and on failing to exer-
cise reasonable supervision over Douglas S. Reynolds
when Mr. Millward was the principal for Harbor Place
Management Realty, Inc. in Salt Lake City. Mr. Millward
maintains in mitigation that his violations were negli-
gent and not intentional. Mr. Millward will be issued a
sales agent license on probationary status in place of
his broker license. #RE96-12-07, RE20-03-16

MURPHY, JAY L., Associate Broker, SLI Commercial
Real Estate Company, Salt Lake City. Renewal ap-
proved on probationary status effective April 17, 2002
because of a bar from association with any member of
the National Association of Securities Dealers.

PRICE, PAUL A., Inactive Sales Agent, Draper. License
surrendered effective July 17, 2002 in lieu of continuing
to respond to the Division’s investigation of Case RE02-
04-16 and numerous other real estate transactions. Mr.
Price may not apply for a new Utah real estate license
for a minimum of five years. #RE02-04-16

SIMON, MYRON F, Sales Agent, North Salt Lake. Ini-
tial license granted on probationary status on May 20,
2002 because of past criminal history. Until his first
renewal, he will be required to notify any principal bro-
ker with whom he licenses about his past criminal his-
tory.

TERRILL, DANA M., Sales Agent, Murray. License re-
newed on May 20, 2002 on probationary status until
her next renewal because of having signed her daughter’s
name on the surrender form of an insurance policy in
order to receive the proceeds herself. In mitigation, Ms.
Terrill had paid for the policy in question and the situa-
tion arose from a bitter family dispute.

Utah Division of Real Estate
Caravan 2002

Free CE coming to a town near you!!

Meet four of the Division of Real Estate’s leaders! The Divi-
sion Director, Education & Licensing Director, Lead Inves-
tigator, and Trust Account Auditor are planning four stops
throughout the state to meet and talk with you and toanswer
your questions. A total of 5 hours of continuing education
credit can be earned - AT NO COST TO YOU! Pre-regis-
trationisrequired in order to receive CE.

Please send your registration to the Division early to reserve
your seat. Include your name, license number, address, phone
number, e-mail address, and the date/city you would like to
attend. You may attend both sessions or just one (see sched-
ule below) - please indicate your preference with your regis-
tration. You will receive a confirmation of your registration
from the Division.

Friday, November 1, 2002 - Logan (Comfort Inn)*
9:00a.m.-12Noon  Trust Account Seminar
1:00 p.m.-3:00 p.m.  Division Instruction/Q&A

Tuesday, November 5, 2002 - Richfield (Budget Host/
Knights Inn)*
9:00a.m. - 12 Noon
1:00 p.m. - 3:00 p.m.

Trust Account Seminar
Division Instruction/Q&A

Wednesday, November 6, 2002 - Cedar City (Willow
GlenInn)*

10:00 a.m. - 12 Noon  Division Instruction/Q&A

1:00 p.m.-4:00 p.m. Trust Account Seminar

Thursday, November 7, 2002 - Price (College of Eastern
Utah, Alumni Room)*

10:00 a.m. - 12 Noon  Division Instruction/Q&A

1:00 p.m.-4:00 p.m. Trust Account Seminar

*Please note: The specific locations (within each city) are
still tentative. Please do not contact the hotels directly for
conference information.
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Assistants Assistance

by Dave Jones, Investigator
Divison of Real Estate

TheDivision
oftenreceives
questions
about licens-
eeswhowork
asapersonal
assisant to
another licensee. Thisisan
areathat isevidently misunder-
stood, but shouldn’t be, asthe
law isvery specificonthis
issue.

Utahreal estatelicensing law
doesnot providefor an“assis-
tant” relationship betweenreal
estate sales agents. A person
either needsalicensefor the
actsthey aredoing, or they
don’t. Theruleaboutunli-
censed assistants (Rule 6.2.15),
including compensation, ad-
dresses actswhichdo not
requirealicense. If theactsdo
requireasalesagent license,
then the agent must belicensed
under aprincipal broker.

Thelaw makesit clear that
payment to a salesagent for
licensed activities cannot come
from anyone other than the
agent’sprincipal broker. Utah
Code61-2-10 states”...itis
unlawful for any associate
broker or sales agent to accept
valuableconsiderationfor the
performance of any of theacts
specified inthischapter from
any person except the principal
broker withwhom heisaffili-
ated andlicensed...”

If two agents under the same
principal broker chooseto work
on acooperative basis, they can
do so under thedirection of the
broker. If amore experienced
agent needs help to bemore
productive, and alessexperi-
enced agent wantsto learn and
participateintransactionsby
“assisting” the experienced
agent, combining their efforts
could result in greater volume
than they might achieve sepa-
rately. If thetwo agents negoti-
atewith the principal broker to
provideagreater splittothe
experienced agent, and alesser
portion to theless experienced
agent, thisisalowed. The
principal broker could makethe
compensation to the lessexperi-
enced agent an hourly or
monthly wage. Thisisalso
alowed.

What isnot allowed isfor the
two agentsto have a“ master/
servant” relationship. Utah
Code 61-2-11 statesthat a
licensee may be suspended,
revoked, fined, or denied for
“(5)...representing as sales agent
or having acontractual relation-
shipsimilar to that of salesagent
with other than alicensed
principa broker...”

If one agent pays another agent
for their “assistance” ina
transaction, then the“ assistant”
is, in effect, either an employee
or an independent contractor of
the experienced agent, not the
principal broker. Thisrelation-
shipisprohibited.
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Jon Brown Receives
Special Award

TheSdlt LakeBoard of
Realtors year 2001's
awards go to the few
who haveachieved ex-
traordinary career per-
formance and exem-
plary community ser-
vice, having demon-
strated proven perse-
verance and indispens-
ablededicationtotheir
industry whileoffering quality servicetotheir clients.

TheDivison of Red Estate’sown Jon Brown, Leed
Investigator, received thisyear’s Specia Recogni-
tion Award. Hesupervisesateam of seveninvesti-
gatorswholook into complaintsagainst real estate
agents, brokers, appraisers, and mortgage lenders.
Heisnoted for being extremely fair and thorough.
“TheBoard appreciateshisintegrity and reasonable-
ness.”

Jonwasbornin Springfield, Missouri. Hewasa
1959 graduate of West High School in Salt Lake
City and then attended the University of Utah. He
began his career asamanager for Dumont Corp.,
which owned savings & loans, finance, and mort-
gagecompanies. Followingthis, heworked asthe
President of Western Land Contracts Mortgage
Company, and then was Vice President for Valley
Bank and Trust. HecametotheDivisonasanin-
vestigator in 1989, and became L ead | nvestigator
in1997. Hehasheld many licensesand designa-
tions, including: licensed insurance agent, real estate
broker, appraiser, certified instructor for rea estate
and appraisal.

Jonismarried to Julie Christensen Brown. They
have 3 daughtersand 6 grandchildren. Hishobbies
includerestoring old carsand playing softball.
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Improper Practices Rules Amended

Recently the Real Estate Commission
adopted some significant changesto
the Administrative Rulesdealing with
improper practices. These rules
address the inherent conflict of interest
when a licensee acts as an agent
(buyer’s, seller’s, or limited), ina
transaction where they (the licensee),
are simultaneously acting asa princi-
pal.

The new rules declare that a licensee
may not represent a buyer or act as a
limited agent if the licensee has an
ownership interest in the subject
property. These rules further an-
nounce that a licensee may not repre-
sent abuyer, or act as alimited agent
in atransaction if the licenseeis an
officer, director partner, member,
employee, or stockholder of an entity
that isthe seller in the transaction.

In instances where a licensee desires
to purchase a property that their
company currently haslisted, specific
action isrequired by the licensee and
their broker. In order to avoid a
possible breach of fiduciary duty or
conflict of interest with the seller, the
listing agreement must be terminated
prior to, or at the same time the
licensee contracts to purchase the

property.

6.1.3.1. A licensee may not
represent or attempt to represent a
buyer in atransaction as a buyer’'s
agent or as alimited agent if the
licensee has an ownership interest,
no matter how small, in a property
which the buyer offersto pur-
chase. A Licensee may not
represent or attempt to represent a
buyer in atransaction as a buyer’s
agent or asalimited agent if the

licenseeisan officer, director,
partner, member, employee, or
stockholder of an entity that isthe
seller in the transaction.

6.1.3.2. A licensee may not
represent or attempt to represent
the seller in atransaction asa
seller’sagent or as alimited agent
if: ) thelicenseeisthe buyer in
the transaction; b) the licensee has
any ownership interest in an entity
that is the buyer in the transactin;
or ¢) the licensee is an officer,
director, partner, member, em-
ployee, or stockholder of an entity
that is the buyer in the transaction.

6.1.3.3. Toavoid a potential
breach of fiduciary duty or a
conflict of interest, any existing
listing agreement with the
licensee’s brokerage must be
terminated prior to or at thetime
the licensee, or any entity in which
thelicenseeis an officer, director,
partner, member, employee, or
stockholder, contracts to purchase
the property that is the subject of
thelisting agreement.

A clarification of the administrative
rule dealing with referral feesfrom
lenders was also changed. A licensee
may hot receive areferral fee from
either alender or a mortgage broker.

6.1.10. Referral fees from

lenders. A licensee may not
receive areferral fee from a
lender or a mortgage broker.

Therule on offering gifts and induce-
ments by aprincipal broker has been
modified. Itisnow possibleto offer a
gift of appreciation to a party to the

transaction (buyer, seller, lessor, or
lessee) without the written consent of
the party who is obligated to pay the
commission. However, the party who
will be paying the commission must be
notified that the inducement will be
offered. Thisrule does not authorize a
principal broker to give any induce-
ment that would viol ate the underwrit-
ing guidelinesthat apply to theloan for
which aborrower has applied.

This rule does not change the rule
dealing with Finder’'sfees (Administra-
tiveRule6.1.9and 6.1.9.1) Itisstill
prohibited for alicensee to pay a
finder’sfee or give any valuable
consideration to an unlicensed person
or entity for referring business. A
licensee may give a gift valued at $50
or lessto anindividual in appreciation
for an unsolicited referral.

6.2.12. Giftsand Inducements. A
gift given by aprincipal broker to a
buyer or seller, lessor or lesseg, in
ared estate transaction as an
inducement to use the services of
ared estate brokerage, or in
appreciation for having used the
services of abrokerage, is permis-
sibleandisnot anillegal sharing of
commission. If aninducementis
to be offered to a buyer or seller,
lessor or lessee, who will not be
obligated to pay areal estate
commission in atransaction, the
principal broker must notify the
party who will pay the commission
that the inducement will be of-
fered. Thisrule does not authorize
aprincipal broker to give any type
of inducement that would violate
the underwriting guidelinesthat
apply to theloan for which a
borrower has applied.
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Important Changes Involving the Disbursement
of Trust Account Monies

The Real Estate Commission just adopted rules that modify the
disbursement of trust account monies. If a transaction fails, the
principal broker is required to determine if terms expressed in the
REPC authorize the disbursement of trust account funds; or, if the
party who will not receivethe money has signed authorizing disbur-
sal. In either case, the broker has the written authorization to dis-
bursethat isrequired and may immediately rel ease the earnest mon-
ies in higher trust account whether or not there is a dispute be-
tween the parties over the funds.

A dispute over funds is defined as any situation in which both
partiesto acontract have submitted awritten claim of entitlement to
the earnest money trust funds held by a broker.

If the principal broker does not have written authorization to dis-
burse, either in the REPC or a separate writing, and if both parties
have submitted a written claim of entitlement to the funds, then
mediation isrequired if no party hasfiled acivil suit arising out of
the transaction.

If the parties have agreed in paragraph 15 of the REPC that disputes
shall be submitted to professional mediation, the broker isrequired
to notify the parties of their obligation to submit the dispute over
fundsto an independent mediator agreed upon by the parties. This
ends the broker’s obligation in the dispute over funds until such
time asthe broker receives either acourt order to disburse or written

o W

In Memoriam
The Division of Real Estate expresses condo-
lences to the families of the following real estate
licensees who have recently passed away:
Clay D. Agee St. George
Rahul Banerji Ogden
Peter D. Bealba Eden
Mark G. Boyle Taylorsville
Richard W. Crabtree St. George
DonDuncan Bountiful
Diana S. Jacobson Randolph
RogerA. Lee Farmington
Robert S. Miller Park City
Richard E. Minton Ogden
JamesL.Underwood Clearfield
Ronald E. Welsh Sandy
Robert G. Wilkinson, Jr. Midvale

authorization from the partieswho will not be receiving thefundsto
disburse to another party.

If the parties have agreed in paragraph 15 of the REPC that disputes
may be submitted to professional mediation, the principal broker is
required to provide the partieswith written notice of the dispute and
request that they meet with the broker to mediate the matter, but
only if the broker has not already interpleaded the funds prior to the
time awritten claim of entitlement to the funds has been received
from both parties. If the broker isrequired to mediate, the principal
broker’s request to the parties to engage in broker mediation must
be sent within 15 days of receiving written notice that both parties
claimthefunds. Inthe event that the broker’s attempt to mediateis
unsuccessful, this ends the broker’s obligation until such time as
the broker receivesacourt order to disburse or written authorization
from the parties who will not be receiving the funds to disburse to
another party.

If the circumstances of the transaction makeit unclear to the broker
whether thereiswritten authorization in the REPC (or elsewhere) to
disburse the funds; the broker at his/her option may elect to inter-
plead the funds directly to court in any failed transaction.

If the principal broker elects to interplead the matter to court, the
funds shall only be disbursed:

1) If theparty not receiving funds provideswritten authoriza-
tion; or
2 Pursuant to the order of a court of competent jurisdiction.

If the principal broker has not received written notice of aclaim to
the funds within five years after the failure of the transaction, the
principal broker may remit the fundsto the State Treasurer’s Office
as"“abandoned” property according to the provisions of Utah Code
Section 67-4a-101, et seq.

Thelimit of aprincipal broker’sown fundswhich canremaininhis/
her “Real Estate Trust Account,” or “Property Management Trust
Account” hasbeenincreased. Thenew limit for aprincipal broker’s
personal money in his’her trust account has gone from “not more
than $100” to “not more than $500.”

Please refer to the specific language text in Rule 162-4.2 regarding
these significant changes. Therules are available online at (http://
www.rules.state.ut.us/publicat/code/r162/r162-004.htm#T2), or they
may be purchased from the Division for asmall printing fee.
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Raising the Listing Price

by David Jones, Investigator
Divisonof Red Estate

TheDivisionisawarethat agentsand brokersare some-
timesaskedtoraisealisting priceintheMLStoan
amount equal to, or higher, than apending or accepted
offer. Theprimary reasonthisisdoneistofacilitatean
inflated appraisal on the property to commit deception.
TheDivison consdersthisto be® making asubstantia
misrepresentation,” whichisgroundsfor alicenseto be
revoked, suspended, or fined.

Who would be deceived? At aminimum the appraiser,
and theunderwriter of apurchaser’sloan. Theintent of
thisactionisto enableabuyer toillegaly get into aprop-
erty with no money down, to obtain morefavorableloan
termsthan heisentitled to obtain, or to skim money out of
the property.

Raising thelisting price has, inthe past, resulted in apprais-
ersreaching avalue higher than theasking priceat thetime
of an offer becausethe apprai ser wasonly required to
report current or recent listing history. If theappraiser
only usedthe* current” listing, which had been artificialy
raised, the underwriter would not know thetrue details.
However, recent changesinthe standardsfor appraisers
now mandate that the apprai ser research and report inthe
gppraisa, at aminimum, a12 month listing history, sothe
changewould haveto bereported in the appraisal.

Insummary, if thelisting brokerageraisesthelisting price
intheMLS, for the purpose of makingthelisting price
appear tojustify aninflated salesprice, the Divisonwill
consider thisto be adeceptive act, and will takedisciplin-
ary action against any person who participates. Thiswill
includereal estate agentsand brokers, appraisers, and any
mortgage broker who advocated the change.



